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major part of the community criminal legislation, in a democracy,
must fail. Such support will be forthcoming only if individual
members are conscious of the real meaning of the law, its objects,
and its necessity. Closely connected with this is the other
requirement that each single piece of criminal legislation should
be in harmony with" the social and economic structure and the
whole ideology of the community in which it is expected to
function. That structure and ideology cannot be changed by
means of haphazard and sporadic legislative titbits.
How far does the Sherman Act comply with these basic
requirements ? At the time when it was passed the Act might
have been regarded as the incarnation and logical fulfilment of
that philosophy of laissez-faire and free competition which
dominated American life. Now, that idol has irretrievably lost
its former splendour and its absolute character, and nothing is
any more taken for granted in this sphere. Free competition,
just as monopoly, may be good or bad according to circumstances,
and, to a large extent, the real issue is no longer between these
two alternatives but between private or public monopoly.
Sherman Act enthusiasts, no less than the Supreme Court, have,
of course, not failed to realize these complications. Proof of
this is not only the introduction of the rule of reason but also
the repeated assurance that it is not " bigness as such ", not
" mere size ", but bigness leading to inefficiency that has to be
fought.1 This tactical change of front, however, was bound to
deprive the Act of most of its emotional appeal to the man in
the street. To stamp out murder, kidnapping, robbery, rape,
and profiteering may have a magic of its own. There is little
glamour in charges of " restraint " and " monopoly " as soon as
they are diluted with the " rule of reason " and the test of
inefficiency. If efficiency is the keynote, the whole struggle may
lose its moral background, and, after all, there are other values
besides efficiency worth fighting for. Again, is it practicable to
select for criminal prosecution just one isolated type of abuse
of economic power in a social, economic, legal, and political
system otherwise based upon the principle, and imbued with
the spirit, of private profit-making ? It is neither particularly
fair nor is it likely to succeed. Business men, it has been said,
are torn between the desire to have all the advantages of mono-
poly for themselves and all the disadvantages of free competition
for their competitors, and, at last, racketeering has presented a
1 Thurman Arnold, Bottlenecks of Business, pp. 3-4 and passim.